TORCH LAKE TOWNSHIP

ANTRIM COUNTY, MICHIGAN

MINUTES OF SEPTEMBER 10, 2008

ZONING BOARD OF APPEALS

COMMUNITY SERVICE BUILDING

EASTPORT, MICHIGAN

Present:  Keelan, Houghton, Hein, Colvin and Martel

Absent:  None

Others:  Graham

Alternates:  Nothoff, Barr

Audience:  15

1. Meeting convened at 7:00 PM.  Roll call shows all present.

2. Continuation of A-Ga-Ming Matter.  This is a continuation of the Public Hearing, so Hein steps down and Nothoff takes her place.  Keelan reminds the audience the Public Hearing has been closed and is reopened tonight only to discuss and determine what Finding of Facts to include.  Each member had been asked to submit facts to Houghton, who has compiled a list of 42 facts.  The Board begins discussion and voting on each fact, but during that process the attorney from AGM, Mr. Guggemos, approaches the township attorney, Mr. Graham.  The applicant is willing to concede for the record that they are not a non-conforming use under the ordinance.  Graham states that if the board places that in the record it negates the need to continue with the finding of fact.  That takes care of issue number one and the board can move on to number two.  Guggemos states, for the record, they withdraw the claim the activity being conducted at the golf course constitutes a non-conforming use that was in effect prior to the applicable date of the change of the zoning ordinance in 1996 when AGM was rezoned to PRD.  Houghton states they are not claiming any grand fathering status and Guggemos agrees.  Graham wants to clarify.  Their concession is the current practice of hosting wedding receptions that are opened to the general public currently operating on the AGM property is not a non conforming use status under Michigan law and the current zoning ordinance.  Guggemos states he is not going to limit it to wedding receptions.  Graham restates he is focusing on the current activities such as wedding receptions and parties-activities that are occurring under that tent.  Guggemos agrees the activities did not exist prior to the change in the ZO at the level they are at now, prior to 1996.  Graham asks again, as of today, you are waiving all of your non -conforming use claims. Guggemos agrees.  Graham addresses the board, stating they are now into analysis of the language of the ordinance, deciding whether this is a permitted use.  In that analysis you are going to have to review, factually, whether these types of receptions are accessory uses to of a golf course.  Mr. Guggemos states the issue is whether Mr. Briggs opinion is correct.  Graham rephrases the question, was Mr. Briggs opinion a conclusion that the activity was not permitted use under the ZO.  Don’t get bogged down whether its commercial activity.  It’s whether these types of receptions are a permitted use under the PRD district.  He is not focusing on the commercial, he focusing on the land use.  To simplify the issue, Houghton asks is the holding of wedding receptions and similar functions for the general public at the AGM property a permitted use in the PRD district and Graham agrees that summarizes the issue exactly.  He recommends they move on to the deliberations of issue number two.

Houghton feels they now need to focus on the words of the ordinance and try to decide what the drafters of the ordinance intended at the time this ordinance was enacted.  He sites an example in the original ordinance, which refers to golf courses, golf clubs and country clubs.  In the new ordinance, golf clubs and country clubs was eliminated.  What is the significance of that?  Discussion continues of Section 14.01.  Finally, it is suggested that each board member look at the PRD language privately and think of what the phrases mean, outline the reasons why you interpret them that way and submit to Ralph.  There is a motion by Houghton to open the record and the public hearing for the limited purpose of permitting citizens, the petitioner, the township or AGM the opportunity to present to us records from the township they feel in any way will support their position. They have the opportunity to do this and must be completed and submitted to the chairman of this board within the next two weeks.  Nothoff seconds motion.  Roll Call vote shows motion carries 5-0. It is suggested all materials be given to Bob Spencer within the next two weeks.  Each ZBA member needs to also get his or her interpretations to Ralph for him to collate.  There is a motion by Houghton to continue the AGM matter at the next meeting October 8, 2008 at 7PM with the understanding that all parties in this matter as well as the public will have the opportunity to submit until September 24th any documents the wish to for ZBA consideration.  Motion seconded by Nothoff and carries 5-0.

3. Killian appeal.  Nothoff has stepped down and Hein has resumed her position on the board.  Keelan outlines the process for the appeal, with township officials speaking, Ms Killian speaking, letters read that have been received, public comment, rebuttal and closing of the public hearing.  The board will then deliberate and determine their decision.  Ms Killian addresses the board, introduces her builder, Ken VanHouten and neighbors Susan Coseo, Lynn and Don Wahrman and Nora Metz.  Ms Killian would like to construct on lot 21, a non-conforming lot of less then 20000 sq feet.  There are septic and drain fields on the lot, and with setbacks, will allow a building less then 30x30.  She would like to build a two-story building with garage, utility and work area on the lower level with living quarters on the 2nd floor.  There will be 800 sq ft proposed living area, so she is requesting a 160’ variance to bring her up to the 960 sq foot requirement.  Houghton states there were no letters received regarding this variance.  From the audience, Coseo states she is in favor of this request.  Don Wahrman sites he has no problem with the request but asks could she move her outline toward the road and allow for the 260’.  She has considered that but feels she has chosen the best plan.  VanHouten states he helped Janet design to be the most conforming to zoning and be the most acceptable.  The footprint design is 24 x 28, which equals 672 sq feet.  After discussion, the board comes to Finding of Fact:

1. The proposed building uses 100% of building envelope

2. It is a legal non-conforming lot

3. It will be a taking if we don’t grant a variance

4. Variance is not likely to depreciate the value of surrounding properties or adversely affect the neighbors. 

There is a motion by Martel, modified by Houghton, to grant Janet Killian her request of 160 sq feet reduced living area to build a house on lot 21 of Evans Resort, as presented with said structure encompassing entire building envelop with no encroachments in setback areas.  Motion is seconded by Colvin and passes 5-0.  She will receive an official letter in the next 3 days or can be picked up at office.

4. Minutes.   There are corrections to the minutes of August 13, 2008.  In item 2, change the word “member” to the word “witness”.  In item 4, fifth line, after the phrase “must vote on a request, and” and “ if accepted”.  With no further changes, he motion by Keelan to accept as amended the minutes of August 13th is seconded by Hein and passes 5-0.

5. Mics. Administrative Matters.  Martel opens a discussion of “non-conformity”.  He suggests, as an approach they need to try to help people with non-conforming property-try to be consistent and fair within our township.  Keelan believes we need to dedicate a session to create a philosophy to help them make decisions perhaps bring in an expert or township board to discuss philosophy.  It is felt they should try and work it out as a group first.

6. With no further business the motion to adjourn at 9:55 PM is seconded and passed 5-0.

These minutes are respectfully submitted and are subject to approval at the next regularly scheduled meeting.

Kathy S. Windiate

Recording Secretary                    

